F J’ LET
IN THE UNITED STATES COURT OF A}l PEA{;,,%W A caTres
us. coumrg, A?JN CLERK
FOR THE NINTH CIRCUIT s
5~ 50
DONALD J. BEARDSLEE, ) CA# 0 504
) DC# C 04-538] JF
Petitioner-Appellant )
) EXF UTION
V. ) I INENT: 1/19/05
)
JEANNE S. WOODFORD, )
Director of the Department of )
Corrections, )
JILL L. BROWN, Warden )
And Does 1-p0 )
)
Respondents-Appellee )
APPELLANT’S OPENING BRIE
APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALJFORNIA
HONORABLE JEREMY FOGEL
United States District Judge
Steven S. Lublin (SBN 164143)
Law Offices of Steven S. Lubliner
P.O. Box 750639
Petaluma, Califo | ia 94975
Telephone (707) | 189-0516
Fax: (707) 789-0b15
Attorney for Plai u tiff-Appellant
DONALD J. BE4 RDSLEE




TABLE OF CONTENTS

PAGE
I. JURISDICTIONAL STATEMENT 1
II.  ISSUES PRESENTED FOR REVIEW 1
II. STATEMENT OF THE CASE 2
IV. STATEMENT OF FACTS 3
A. Facts Related to Appellant’s Eighth Amendment Cl4im 3
1. Evidence of Problems That Have Occurred in
California Lethal Injections. 5
2. Critical Omissions in and Problems With California’s
Lethal Injection Protocol. 6
3. Evidence From Toxicology Reports Showing That
Inmates Have Been Conscious During Lethal Injection
Executions Conducted in Other States. 11
4. Reports of Problems That Have Occurred in Lethal
Injection Executions in Other States. 15
5. Evidence That Most of California’s Execution|Protocol

Would Be Unacceptable to Euthanize Domestic Animals. 15

B. Facts Related to Appellant’s First Amendment Clainh | 18
V. SUMMARY OF ARGUMENT } 20
A. Timeliness ' 20
B. Eighth Amendment | 20

C. First Amendment 22




VL

VIL

VIIL

. Standard of Review

. Appellant Was Entitled To A Preliminary Injunction

TABLE OF CONTENTS (cont.)

ARGUMENT

Abused Its Discretion in Factoring The Timing of thg
into its Decision to Deny Preliminary Relief.

Eighth Amendment Claim Because He Showed That,
Serious Risk That He Will Be Conscious During His
1. Cooper Does Not Control This Litigation

2. The District Court’s Abandonment of Its Ratid
in Cooper

3. The District Court’s Erroneous Reliance on ths
4. General Eighth Amendment Principles

5. Appellant Established His Entitlement to Prelj
Relief.

First Amendment Claim Because The Administratiof

. The District Court Relied on Erroneous Legal Premiges and

b Lawsuit

. Appellant Was Entitled to a Preliminary Injunction gn His

There is a
Execution.

nale

e Reid Case.

minary

On His
) Of

Pancuronium Bromide Will Violate His First Amendment Right

To Free Speech.
CONCLUSION
STATEMENT OF RELATED CASES

CERTIFICATION

il

24

24

26

33

34

39

40

44

54

54



TABLE OF AUTHORITIES

Cases
Abdur’Rahman v. Bredesen, 2004 Tenn.App.LEXIS 643

(February 23, 2004)
Armstrong v. Davis, 275 F.3d 849 (9" Cir. 2001)....uveennnen.
Buchanan v. United States Postal Service, 508 F.2d 259 (51
California First Amendment Coalition v. Woodjford,

2000 U.S. Dist. LEXIS 22189 (N.D. Cal. July 26, 2000).
California First Amendment Coalition v. Woodford, 299 F.

(9™ CL. 2002) et e e
Campbell v. Wood, 18 F.3d 662 (9™ Cir. 1994) ......cveeeu....
Fierro v. Gomez, 77 F.3d 301, 306 (9™ Cir. 1996)..............
Fierro v. Gomez, 865 F.Supp. 1387 (N.D. Cai. 1994)
Furmanv. Georgia, 408 U.S. 238 (1973) .cccvveeerreerrecnne
Gomez v. United States District Court, 503 U.S. 653 (1991
In re Kemmler, 136 U.S. 436, 447 (1890 .......ooeevveeerreennee.
LaGrand v. Stewart, 133 F.3d 1253 (9th Cir. 1998).............
Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947

...........................................................

Martin v. International al Olympic Comm., 740 F.2d 670
(9™ CHE. 1984 ..o
Payne v. Tennessee, 501 U.S. 808 (1991)
Pellv. Procunier, 417 U.S. 817 (1974) ....oocveveeeeeeenn,
Poland v. Stewart, 117 F.3d 1094 (9th Cir. 1997) ...............
Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986)
Reed v. Faulkner, 842 F.2d 960 (7™ Cir. 1988)

............................

....................

i

...........

.......................

h Cir. 1975) ... 25

40, 46,47, 48
Bd 868
23,46,47,48

-----

passim

29, 40,52

................

...........

.......................

.......................

.......................

.......................

......................

.................

.......................

.......................

.......................

.......................

.......................




Regents of the Univ. of California v. ABC, Inc., 747 F.2d 511

(9™ CIE. 1984) ..o es e eee s eeses s ss b e ranen 25
Reid v. Johnson, 333 F. Supp. 2d 543 (D.Va. 2004)............fveeeeeeenne. 35,42
Richv. Woodford, 210 F.3d 961 (9™ Cir. 2000).........ooveeceechurirerreeerinnnnes 50
Sports Form, Inc. v. United Press International, Inc., 686 F|2d 750

(Oth Cir. 1982)....cieiiiiieieeceeeeeeecenteneeeeesteeeeseesees e 25
State v. Webb, 252 Conn. 128 (2000).....cocveeercenneneeieecscdeveiienieneee. 36,37
Stewart v. LaGrand, 526 U.S. 115 (1999)......covvmiemmvecsccdiiiciciiincenne 28
Stewart v. Martinez-Villareal, 523 U.S. 637 (1998) .....ccoeecdeennnieanccnnns 20, 27
Toussaint v. McCarthy, 801 F.2d 1080 (9 Cir. 1986).........feoeiveveriiann. 53
Turner v. Saffley, 482 U.S. T8 (1987)..euvevvviiriiereerrecreene | R, 23,49
Unicon Management Corp. v. Koppers Co., 366 F.2d 199 (;Zd Cir. 1966).. 25
United States v. Dixon, 509 U.S. 688 (1993) ....ccceoevcvevvevenovrrreninnn 33, 34
United States v. Gaudin, 515 U.S. 506 (1995) ...cccocvvvennvccoveniin 34
United States v. United States Gypsum Co., 333 U.S. 364 (1948) .............. 25
Walker v. Sumner, 917 F.2d 382 (9™ Cir. 1989).....c.vveeeeee st 49
Weems v. United States, 217 U.S. 349 (1910).ccccoveveeiiiii o 39
Wilkerson v. Utah, 99 U.S. 130, 135-36 (1879) ..cceecveeeeeece e, 39
Statutes
I8 U.S.C.§ 3231 eeeeeceeeeeeerterteereeeee e e, 1
28 U.S.C.o§ 1202 ettt e 1
28 U.S.C.§ 1331ttt 1
42 U.S.Co§ 1983 oottt seaea et 1
Cal. Penal Code section 1227 .....ccccccveeeieeieeieeeeeieceeeeeeeeeeferee e 30
Conn. Gen.Stat. § 22-3440.......oveureeereeeeeeeereeseeseeseeseeseseee oo reeseee e ssee. 18
Del.Code Ann., Tit. 3, § 8001 .....ccoiriiieiieeeiieeeeeeeeeee e, 18

v




Fla. Stat. §§ 828.058 and 828.065 ........ccceeveeereecreeeeeenns
Ga. Code Ann. § 4-11-5.1.ccoiiiiieieeeeeeeeeeece e,
I1l. Comp. Stat., ch. 70 § 2.09......coooveiereeeeieeeeeeeeeeenes
K.R.S. 5ction 312.181 (17)ceeemeveeeeeeesereeeeseeeeeeseeesesssrsaons j
Kan. Stat. Ann. § 47-1718
KAR 16:090 section 5(1).....ccoceevveeieiereerenieeneeeceeeeeeeveens
La. Rev. Stat. Ann. § 3:2465 ......ceveeeeeeeeeeecceeeeen
Mass.Gen.Laws § 140:151A .. veeeeeeereesieeeeeeeeeeeeseeresseeeons
Md.Code Ann., Criminal Law, § 10-611
Me.Rev.Stat. Ann. tit. 17, § 1044 .....coooeeverieieeeereenn
Missouri, 2 CSR 30-9.020(F)(5)..cveeveeereeeereeereereeeeeene,s

cesesesesesasesssccattatectnnsnncessssosoctsiecinirn

..............................

NJS.A4:22-10.3 et
N.Y.Agric. & Mkts § 374
Okla. Stat., Tit. 4, § 501
RI Gen. Laws § 4-1-34 .o
S.C. Code Ann. § 47-3-420 .....ooviveiieieeeeeieeeeeeeeteeeeeeee
Tenn.Code Ann. § 44-17-303 ...c..ooeeiriieeieiieeeeeeceeeeeeeeeees
Tex. Health & Safety Code, § 821.052.....c.coeveereeeeeereenn.

.....................................................

Regulations

I5CCR §3084.3 ..ottt
16. Cal. Admin. Code § 2039

........................

........................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................

.......................



L JURISDICTIONAL STATEMENT

Appellant Donald J. Beardslee is confined on

death row at San Quentin

State Prison. On January 19, 2005, Mr. Beardslee is schegluled to die by lethal injection.

This appeal is from an order entered on January 7, 2005, ¢
injunction.

The district court had jurisdiction over this gy

enying a preliminary

iestion pursuant to 28 U.S.C.

Section 1331 (federal question jurisdiction). This action 4rises under the First, Eighth

and Fourteenth Amendments to the United States Constitu

Section 1983. This Court has jurisdiction over this action

1292 (appeals from interlocutory orders denying injunctidns).

The appeal is timely. The district court enter
2004. (ER 670.)' Appellant timely filed his notice of apy

II.  ISSUES PRESENTED FOR REVIEW

1. Eighth Amendment Claim: Whether t]

ition and under 42 U.S.C.

pursuant to 28 U.S.C. Section

ed its order on January 7,

eal that same day. (ER 742.)

ne District Court abused its

discretion in refusing to preliminarily enjoin the State from executing appellant under its

current protocol in light of the demonstrated risk that the §

appellant to an unacceptable level of pain.

2.

First Amendment Claim: Whether thé

protocol would subject

District Court abused its

discretion in refusing to preliminarily enjoin the State from administering pancuronium

bromide, a paralyzing neurotoxin that would prevent appe

' ER=Excerpts of Record.

llant from communicating that




he had been properly sedated and was experiencing tortury

III. STATEMENT OF THE CASE

On November 24, 2004, appellant began exh
remedies as required by the Prison Litigation Reform Act;_
on CDC Form 602 alleging that California’s lethal injectig
rights under the First and Eighth Amendment. (ER 642.):
respondent Warden denied both of appellant’s appeals. (1
2004, appellant submitted his First and Eighth Amendmet
Director for Third Level review. On December 12, 2004;

both of appellant’s appeals. The denial stated that appell

DUSs pain.

husting his administrative

He filed two inmate appeals
bn procedure violated his

On Deqember 6, 2004,

iR 669.) On December 8,

It appeals to respondent
respondent Director denied

nt had exhausted his

administrative remedies within the Department of Corrections. (ER 651.)

On December 16, 2004, the San Mateo Counity Superior Court set

appellant’s execution for January 19, 2005. Appellant’s
is currently pending in the Governor’s office.

On December 20, 2004, appellant filed a two

etition for executive clemency

count complaint in this

action. Count one stated an Eighth Amendment claim, alleging that in light of the

numerous demonstrated problems that have occurred in 1d
California and other states, appellant was at great risk to ¢

unacceptable level] of pain and psychological suffering du

thal injection executions in
xperience a constitutionally

Fing his execution. Count two

stated a First Amendment claim, alleging that the administration of pancuronium

bromide, a paralyzing neurotoxin, would violate appellant

’s First Amendment rights in




the event that he was not properly sedated by preventing 1

he was being tortured. (ER 1.)

With the complaint, appellant filed a motion

motion for expedited discovery and to compel productioxﬂ‘

In the motion for preliminary relief, appellant requested t}

December 23, 2004. (ER 21.) The case was assigned to {

Because Judge Fogel was on vacation for the holidays, thy

6, 2005.

Following argument, Judge Fogel denied pre%

2005. Appellant filed his notice of appeal on January 10,

IV. STATEMENT OF FACTS

im from communicating that

[for preliminary relief and a
of documents. (ER 14, 474.)
jat a hearing be set for

he Honorable Jeremy Fogel.

> hearing was set for January

liminary relief on January 7,

12005.

A. Facts Related to Appellant’s Eighth Amehdment Claim

The State of California adopted lethal injectiz

gas executions in 1992, after Daniel Vasquez, the former |

consulted with officials from Texas regarding their lethal

bn as an alternative to lethal
varden of San Quentin,

injection procedure. Warden

Vasquez adopted a similar protocol as Texas’ even thougin he witnessed the botched

- execution of Justin Lee May, who gasped and coughed be

aware of the Texas execution of Billy Wayne White, who

the executioners fine a vein: in his scrotum. (ER 190-98,
California’s procedure was adopted without {

professionals to ensure that this method was humane. Lik

fore his body‘ froze, and was
after 45 minutes had to help
)
tonsulting any medical

e Texas, California’s lethal




injection protocol calls for the use of three drugs: sodium
barbiturate of short duration; pancuronium bromide, a ney
and potassium chloride, an extreinely painful chemical wlf
lining the prisoner’s veins and interferes with the heart’s ¢

arrest (ER 68.) Potassium chloride, the third drug admin

pentothal’, a fast-acting
romuscular blocking agent,
ich activates the nerve fibers
ontractions, causing cardiac

stered under Procedure 770,

causes a rapid cessation of the heartbeat and relatively quick death thereafter. (ER 68.)

Pancuronium bromide serves no purpose when administer
chloride as it does not result in the prisoner’s death under

Pancuronium bromide operates by attaching
voluntary muscle tissue to prevent, or “block” nerve signa

muscle tissues. It therefore renders these muscles, which

ed prior to the potassium

this protocol. (ER 66, 69.)

o the receptor sites in
Is from interacting with the

include those lining the chest

cavity, unable to contract but it does NOT stop the heart npuscle from working. Nor does

it affect the brain or nerves. By affecting the muscles in {
diaphragm, it causes asphyxiation and suffocation, thougt
person is not properly anesthetized when injected with pa

remain conscious while being completely paralyzed. He 1

ne chest as well as the
by no means quickly. If a
icuronium bromide, he will

vill experience the physical

agony of asphyxiation and the psychological agony of deglperately wanting to breathe

but being unable to. The person will be absolutely unable

about the fact that he is conscious either verbally or with ¢

66-68.)

? Sodium pentothal is the brand name for the drug Sodium
4

to communicate with anyone

Iny body movements. (ER 63,

Thiopental




1. Evidence of Problems That Have Occurre

d in California Lethal

Injections.

On February 23, 1996, William Bonin becan|

e the first person in California

to be executed by lethal injection. It took the execution sfaff 27 minutes to insert the [V

tube. The log indicates that that the EKG monitor was no

Bonin had irregularities in his heart and breathing. Also,

administration of pancuronium bromide was ordered a mi

t working properly, and that
Inexplicably, a second

ute after the first was

administered. (ER 127, 64.)

On May 3, 1996, Keith Daniel Williams was
Again, there were delays caused by problems inserting th

On February, 9, 1999, Jaturun Siripongs was
Newspaper reports indicate that Siripongs head tilted bacl
bromide was administered, and then he twitched several t
diaphragm continued to heave intermittently until he was
took eight minutes for him to die after the potassium chlo
129.)

On May 4, 1999, Manuel Babbitt was execut

minute after the pancuronium bromide was administered,

executed by lethal injection.
IV tubes. (ER 128.)
executed by lethal injection.
L after the pancuronium

mes, gasped for air, and his

pronounce dead. (ER 218.) It

ride was administered. (ER

ed by lethal injection. A

the execution log shows that

he had shallow respirations and brief spasmodic movemets of his upper abdomen. His

heart remained at a steady rate of 95 to 96 beats per minute until the potassium chloride

stopped his heart. (ER 130.) As appellant’s expert explai

ns, the steady heart rate




indicates that Babbitt was conscious when both the pancus
potassium chloride hit his system. (ER 64-65.)

On January 29, 2002, Stephen Wayne Ander
person executed by lethal injection in California to date.
secure the main IV had a difficult time and caused signifi

took over a half hour to complete. Anderson’s attorney, 1
execution and reported that his “chest and stomach heave

i
Newspaper accounts of journalists who witnessed the exe

132-34,212-16.) According to appellant’s expert, this ing

ronium bromide and

son was executed, the last

The man who attempted to

bant bleeding. The execution
flargo Rocconi, witnessed the
] more than 30 times”

cution reported similarly. (ER

Jicates that Anderson was not

fully sedated prior to the administration of the pancuroniﬁm bromide and was struggling

against the paralytic effects of the drug. (ER 63-64.)

2. Critical Omissions in and Problems With

California’s Lethal Injection

Protocol.
There are numerous critical omissions in and

770. (ER 83-121.)
The minimum qualifications and expertise re
personnel performing the tasks in involved i

procedure, beginning with the insertion of th

(ER 70.)

drugs, particularly sodium thiopental, which

problems with Procedure

quired for the different
 the lethal injection

e catheter are not specified.

The methods for obtaining, storing, mixing, and appropriately labeling

is a controlled substance are




not specified. (ER 70.)

The minimum qualifications and expertise re
will determine the concentration and dosage
criteria that shall be used in exercising this d

(ER 70.)

quired for the person who
bf each drug to give, and the

scretion are not specified.

The manner in which the IV tubing, three-wdy vale, saline solution and

other apparatus shall be modified or fixed in

during the execution process are not specifie

The minimum qualifications and expertise re
shall have the discretion to decide to attempt

that shall be used in exercising this discretior

The manner in which the prisoners heart sha

prior to death being pronounced are not spec

the event it is malfunctioning

1. (ER 71.)

quired of the person who
such action, and the criteria

) are not specified. (ER 70.)

| be monitored and by whom

fied, nor are any provisions

regarding who should attempt to fix any heaft monitoring device should

there be a malfunction.

The timing for the administration of the drug

varied from execution to execution. (ER 70.

The manner in which the prisoner is determiy

prior to the injection of the Pancuronium brdrn

7

S 1s not specified and has

)

ned to be properly sedated

ide and the minimum




qualifications for the person who shall make

specified. (ER 66-67, 70.)

Pancuronium bromide interferes with the abi
degree of unconsciousness.

this determination are not

ity to monitor a person’s

The manner in which the IV catheters shall be inserted into the prisoner,

including what size angiocath should be inse

The minimum qualifications and expertise of

the angiocath and determine which size angi
criteria that shall be used in exercising this d

(ER 70.)

The manner by which any other medical pro}
handled during the execution process, includ

procedure shall be performed is not specifiec

The minimum qualifications and expertise of

perform such procedures and determine whe

necessary, and the criteria that shall be sued

are not specified. (ER 70, 73.)

Procedure 770 fails to account for the individ

differing body weights, tolerance to anesthet]

8

ted are not specified.

the person who shall insert
pcath is needed, and the

scretion are not specified.

redure or emergency shall be
Ing whether a “cut-down”

. (ER 70, 73.)

 the person who shall

ther the procedures are

n exercising this discretion

lual prisoner’s medical history,

cs, allergic reactions, past




exposure to alcohol or addictive drugs, and o

ther factors which may

determine the difficulty of inserting an angiofath properly into the prisoner.

Procedure 770 fails to take into account a cof

fear during the execution, which may make

angiocath more difficult. (ER 62.)
Procedure 770 provides for no monitoring of
prisoner’s vein. (ER 70.) Proper monitoring

IV site and often requires a “palpitation” or t

idemned prisoner’s stress or

roper insertion of the

the flow of the fluids into the
requires a clear view of the

buch of the site to check for

skin temperature and firmness of the surrounding tissue. Infiltration or

diversion of the fluid away from the vein cot
detectable by the eye. There is no indication
execution process is trained in this process.

Procedure 770 explicitly states that after the

1d occur without being
that anyone involved in the

ER 70.)

[V is started, all personnel

leave the chamber. With all personnel behi
flow of drugs and making sure that the priso
virtually impossible. (ER 69.)

The risk of improper flow, blockage or leaka

closed doors, monitoring the

ner is properly anesthetized is

ge of chemicals is multiplied

by the fact that, because the operation of the
the prisoner, extension sets of tubing are nee
into the prisoner and the tubes inserted to thg

drugs. (ER 69-70.)

injection is so far away from
ded between the tubes inserted

apparatus that releases the




If the sodium pentothal comes into contact wjth pancuronium bromide, the

sodium pentothal will crystallize out of solutjon and become ineffective.
This is known to have occurred in executiong in other states. (ER 231-32.)
Procedure 770 also calls for a modification of the neoprene diaphragm on

the “Y” injection site for insertion of syringe|tips instead of a needle.

There is no mention that this is a medically approved procedure and further

creates the risk of improper flow of chemica
Procedure 770 creates a risk that the anesthe
metabolized by allowing the prisoner to inge
sedative, which interferes with the ability of

proper sedative. (ER 62.)

s into the prisoner. (ER 71.)
ic will not be properly
5t Valium or a similar

sodium pentothal to act as a

Procedure 770 calls for a saline flush betwe
pancuronium bromide and potassium chlori

procedure increases the risk of improper ad

|

the administration of
. This unnecessary

inistration of the lethal

injection. (ER 72.)

The manner by which the lethal injection pre

cedure can be safely halted

once it has started for any reason, such as a gtay of execution or a reprieve

from the Governor, is not specified. (ER 72|

The minimum qualifications and expertise o

perform the procedures necessary to halt th#

10

)

f the person who shall

execution and preserve the




prisoner’s life are not specified. (ER 72‘-73.)

3. Evidence From Toxicology Reports Showing

That Inmates Have Been

Conscious During I ethal Injection Executior

s Conducted in Other States.

According to Dr. Dershwitz, respondents’ ex

would be rendered unconscious by approximately 13 mcg

mg/L) of sodium thiopental in their blood, meaning that t

administered during lethal injections in Kentucky, North ¢

and the 5 grams administered in California and Arizona, i
unconscious (assuming that the it reaches the person’s blc
Dershwitz submitted a graph in Cooper that determines tk
based upon the concentration of thiopental in the bloodstr

Although no toxicology or autopsy reports e:
been executed by lethal injection in California, they exist
many states. Appellant’s expert, Dr. Heath, reviewed the

a give gram dose of sodium thiopental, properly administ,

pert in Cooper, most people
ml (mcg/ml is the same as

je two grams of pentothal
Carolina, and South Carolina,
5 sufficient to render a person
odstream). (ER 237.) Dr.

e likelihood of consciousness
pam. (ER 257.)

ist for prisoners who have
for prisoners executed in

e reports. He concedes that

ered, will properly sedate a

condemned man for the duration of his execution. He opines that, based on the

assumptions of respondents’ expert and given the extrem

pentothal found in the prisoners’ blood post-mortem, ther

these individuals were conscious during the administratio
suffered extreme and unnecessary pain as a result. (ER 6]

11

tly low levels of sodium
e 1s a strong likelihood that
h of potassium chloride and

-63, 65-66.)




North Carolina toxicology results.

When North Carolina executed Desmond Kd‘

th Carter, the Medical

Examiner ascertained that Mr. Carter’s blood contained ofxly “trace” amounts of

thiopental. (ER 158.) Assigning 2.6 mg/L fpr “trace ame

punts” and plotting this value

on Dr. Dershwitz’s Exhibit C produces a probability of cansciousness for Mr. Carter of

100%. (ER 157.) In the same fashion, plotting the 2.6 mg/L of thiopental found in

Mr. Arthur Martin Boyd’s blood also produces a 100% pr
See (ER 159-60.) Plotting Michael Earl Sexton’s thiopen
(ER 162,) produces a 100% probability that he was consc
Ronald Wayne Frye’s thiopental blood value of 8.2 mg/L

probability that he was conscious. (ER 163.)

South Carolina toxicology results.

One out of four people executed by lethal inj
were conscious during the process. There was a 50% pro
(thiopental blood level 7.1 mg/L ) (ER 175;) Louis Truesc
7.5 mg/L) (ER 179;) and Richard Johnson (thiopental blo

were conscious when injected with Pancuronium Bromide

Michael Passaro, thiopental level 6.1 mg/L (Exhibit I-6, 1
Passaro), Ronald Howard, where virtually NO thiopental ]
blood (ER 186;), and Kevin Dean Young, thiopental level

greater likelihood of consciousness during their execution

12

pbability of consciousness.
fal blood value of 3.7 mg/L,
ous. (ER 161.) Plotting

(ER 164,) produces a 40%

ection in South Carolina
pability that Larry Gilbert

ale (thiopental blood level
pd level 7.8 mg/L) (ER 182;)
and Potassium Chloride.
oxicology Report of Michael
evel was detected in his

3.4 mg/L (ER 167;) had a

S. There was a 100%




probability that Mr. Howard and Mr. Young were conscious throughout their

executions. (ER 185-86.) There was a 90% probability tt

conscious throughout his execution. (ER 170.)

Kentucky toxicology results
Edward Harper was the first person executed
Kentucky. Toxicology reports show that there is between
that Harper was fully conscious when the Pancuronium bz
chloride ravaged his organs.

After Harper’s execution, the Medical Exam

at Michael Passaro was

by lethal injection in
n 67% and a 100% likelihood

omide and potassium

ner’s Office took blood

samples from three locations in his body: two locations in
heart. (ER 137.) The thiopental level in the heart was 6.4
the concentration of the blood. (ER 147-49.) The heart b
indicates approximately a 67% likelihood of consciousnes
thiopental from the other two blood draws indicates a 100

consciousness. (ER 150-51.) Dr. Dershwitz himself, whe

the vein, and one in the
mg/L, approximately twice
lood thiopental level

s. (ER 152.) The 3 mg/L i)f
0o probability of

n informed of Mr. Harper’s

thiopental levels in his post-mortem toxicology reports, cglled this evidence

“potentially troubling”, noting that “the blood level shoul

mg/l. (ER 225.)
According to the toxicology reports, the Pang

concentration in Harper’s blood was 18 mg/L in the right‘

cava, and 39 mg/L in the heart. (ER 147-49.) Kentuckyl

13

1 be a lot higher than seven”

furonium bromide
axilla, 30 mg/L in the vena

like California, administers




50 mg/L of Pancuronium bromide. (ER 154.) One would
percentage of thiopental would be in Harper’s bloodstrear
bromide. Instead, the concentration of thiopental in Harp
miniscule fraction of the concentration administered, prov

thiopental never reached Harper’s bloodstream, while a re

expeét that the same

1 as there was pancuronium
r’s bloodstream was a

ing that the full two grams of

latively large dose of

Pancuronium bromide did. Therefore, it is virtually certajn that Harper consciously

felt the excruciatingly painful effect of Pancuronium bromide and potassium chloride

ravaging his internal organs.

Arizona toxicology results

Twenty people have been executed by lethal
these prisoners, 7 of them have had toxicology reports sta

pentothal found in the bloodstream. (ER 289, 299, 301, 3

injection in Arizona. Of
ling the level of sodium

03,304, 307.) Of these 7

individuals, three of them: Anthony Chaney, John Brewer, and James Clark, had a

100% chance of being conscious during the execution. A
Jose Ceja, and Ignacio Ortiz, show approximately a 70%
conscious during the execution. Only one prisoner, Louis
unconscious during the entire execution process. The Ari
significant because, according to Dr. Heath, who has revi
injection protocols, Arizona administers 5 grams of sodiu

condemned prisoner—the same amount as California. (E

hother three, Jimmie Jeffers,
0 80% chance of being
Mata, was likely to be

zona reports are particularly
pwed the Arizona lethal

m pentothal to the

R 65.)

14




drugs; his chest heaved, he gasped for air, and appeared tc

Numerous other similar incidents have been documented,

231-33.)

provided more guidance and training than those involved

4. Reports of Problems That Have Occurred in

[_ethal Injection Executions

in Other States.

When Stephen McCoy was executed in Texa

Other problems that have been noted include

5, he reacted violently to the
be choking. (ER 228-29.)

many also from Texas. ER

inmate fully conscious and complaining of pgin for ten minutes when

chemicals reacted together and clogged cathe
inmate’s catheter pops out and sprays chemic
four minutes lapsed before the inmate died.
inmate suffers prolonged death due to kink i
inmate’s abdomen muscles spasm for almost
choke as he takes eleven minutes to die . (El
inmate goes into coughing spasm, gasps and
inmate’s catheter clogs when first two drugs

Inmate’s death prolonged because leather stn

flow freely through his system. (ER 233.)

ter. (ER 231.)

als around the room. Twenty-
ER 231.)

 the catheter line. (ER 232.)

a minute, and he appears to

R 232.)
chokes. (ER 232.)
reach together. (ER 232.

Aps too tight to allow blood to

. Evidence That Most of California’s Executian Protocol Would Be

Unacceptable to Euthanize Domestic Anima

S.

Under California law, the personnel involvec

15

in euthanizing animals are

in the execution of human




prisoners. Only under the following circumstances may ah individual other than a
veterinarian or registered veterinary technician euthanize in animal with a barbiturate

similar to sodium pentothal:

4

“(a) In accordance with section 4827(d) of the Code, an

employee of an animal control shelter or hun
agencies who is not a veterinarian or register

technician (RVT) shall be deemed to have re
training to administer, without the presence ¢

jane society and its
ed veterinary
ceived proper
f a veterinarian,

sodium pentobarbital for euthanasia of sick, jnjured, homeless

or unwanted domestic pets or animals if the {

berson has

completed a curriculum of at least eight (8) hpurs as specified

in the publication by the California Animal (
Association and the State Humane Associatig
entitled "Euthanasia Training Curriculum" d:
1997, that includes the following subjects:

(1) History and reasons for euthanasia

(2) Humane animal restraint techniques

ontrol Directors
n of California
ted October 24,

(3) Sodium pentobarbital injection methods 4nd procedures

(4) Verification of death
(5) Safety training and stress management fo

(6) Record keeping and regulation complianc
pentobarbital

At least five (5) hours of the curriculum shall
on training in humane animal restraint techni
pentobarbital injection procedures.

(b) The training curriculum shall be provided
an RVT, or an individual who has been certif
California Animal Control Directors Associaf
Humane Association of California to train pe
humane use of sodium pentobarbital as speci
publication entitled "Criteria for Certification
Euthanasia Instructors in the State of Califort

16

' personnel

e for sodium

consist of hands-
Jues and sodium

by a veterinarian,
jed by the

1on and the State
'sons in the

ied in their

of Animal

1a" dated




September 1, 1997. 16. Cal. Admin. Code §

Unlike the personnel mentioned in Procedure

2039.

770, veterinarians and those

trained by them to perform animal euthanasia have specific requirements and guidance

regarding using lethal injection in euthanasia. The Ameri

Association [AVMA], in it’s 2000 Report of the Panel on
following caution when personnel are using a barbiturate
same drug used in Procedure 770, in animal euthanasia

“It is of utmost importance that personnel pe

can Veterinary‘Medical
Euthanasia, makes the

and potassium chloride, the

forming this

technique are trained and knowledgeable in anesthetic

techniques, and are competent is assessing de
administration of potassium chloride intraver
Administration of potassium chloride intrave

animals to be in a surgical plane of anesthesi

loss of consciousness, loss of reflex muscle 1

of response to noxious stimuli.” (ER 2-9.)

The AVMA absolutely prohibits the use of curariform sut

bromide. (ER 210.)

In 1981, states began banning neuromuscular

euthanizing animals. Currently, at least nineteen states ha

pth appropriate for
ously.

hously requires

a characterized by
psponse, and loss

stances such as pancuronium

agents as a means of

ve passed laws that either

expressly or implicitly preclude the use of a sedative in cgnjunction with a

neuromuscular blocking agent. The states that expressly fprbid such practice (thiopental

in combination with pancuronium bromide) are the follo

ing: Florida, Fla. Stat. §§

828.058 and 828.065 (enacted in 1984); Georgia, Ga. Coc}e Ann. § 4-11-5.1 (enacted in

1990); Maine, Me.Rev.Stat. Ann. tit. 17, § 1044 (enacted

Ann., Criminal Law, § 10-611 (enacted in 2002); Massacl
17

n 1987); Maryland, Md.Code

jusetts, Mass.Gen.Laws §




140:151A (enacted in 1985); New Jersey, N.J.S.A. 4:22-1

York, N.Y.Agric. & Mkts § 374 (enacted in 1987); Oklah

D.3 (enacted in 1987); New

pma, Okla. Stat., Tit. 4, § 501

(enacted in 1981); Tennessee, Tenn.Code Ann. § 44-17-303 (enacted in 2001); and,

Texas, Tex. Health & Safety Code, § 821.052(a). The fol

owing states implicitly ban

such practices.; see Connecticut, Conn. Gen.Stat. § 22-344a; Delaware, Del.Code Ann.,

Tit. 3, § 8001; Illinois, 510 I1l. Comp. Stat., ch. 70 § 2.09;
1718(a); Kentucky, K.R.S. section 312.181 (17) and KAR
Louisiana, La. Rev. Stat. Ann. § 3:2465; Missouri, 2 CSR
R.I. Gen. Laws § 4-1-34; and, S.C. Code Ann. § 47-3-420

Furthermore, in 2000, the leading professional association

Kansas, Kan. Stat. Ann. § 47-
16:090 section 5(1);
30-9.020(F)(5); Rhode Island,
L (See also, ER #).

of veterinarians, the

American Veterinary Medical Association, promulgated guidelines for euthanasia,

which stated that use of a sedative with a neuromuscular t
acceptable euthanasia agent.” (ER 207.)

B. Facts Related to Appellant’s First Amend

locking agent “is not an

ment Claim

The effectiveness of California’s lethal inject
similar to it around the country is a current public controv
himself about the lethal injection controversy. Appellant

awake and conscious to experience the burning torture of

chloride. (ER 647.)

If appellant’s execution goes forward, and in}

properly anaesthetized, he wants to be able to communicj

18

jon protocol and protocols
ersy.  Appellant has educated
s convinced that he will be

h lethal injection of potassium

the event that he has not been

e that fact and the fact that he




is experiencing excruciating pain. Appellant wants to cor

hmunicate this information so

that defendants, the Governor, the Legislature, the public
other death row inmates can evaluate whether California’
the Eighth Amendment prohibition against cruel and unus

Appellant also wants to communicate the in

and those acting on behalf of
5 execution protocol violates
ual punishment. (ER 647.)

rmation that the execution

protocol failed in his particular case so that 1) the public ¢

an be educated about the

procedure’s very real possibility for torturing the condemped, and 2) defendants can be

alerted to the failure so that they can identify where the sj
ensure that the mistake is not repeated in future execution
The administration of pancuronium bromide

procedure will paralyze appellant’s voluntary muscles. If

stem broke down in order to
s. (ER 647.)
during the execution -

appellant is not properly

anesthetized, he will be unable to speak or move, and he ill be unable to communicate

the fact that he has not been properly anaesthetized and tt
excruciating pain. (ER 63, 68.) Respondents have conce

The third drug, potassium chloride, is the dn
inmate’sv death. (ER 66, 68, 69.) In their opposition pape
héw pancuronium bromide plays a constitutionally accep
process, and they did not identify any other possibly legit

justifying use of the drug. (ER 535.) -

19

at he is experiencing

ded this point. (ER 542.)

g that is intended to cause the
rS, respondents did not explain
able role in the execution

mate penological purpose




V. SUMMARY OF ARGUMENT

A. Timeliness

Appellant could not have filed these claims eprlier. Unlike Kevin Cooper,

appellant filed a fully exhausted claim as the Prison Litig:

tion Reform Act requires.

Title 15 section 3084.3(c)(3) of the California Code of Rejgulations does not allow an

inmate to challenge anticipated actions. Therefore, appel

ant could not have exhausted

earlier than he did. Additionally, in Stewart v. Martinez-1

(illareal, 523 U.S. 637 (1998)

the U.S. Supreme Court has held that claims relating to the conduct of an execution are

not ripe until the execution is imminent and the circumstahces to be litigated are settled.

B. Eighth Amendment

Using the Kevin Cooper case as the benchm

rk for ruling on appellant’s

motion was an erroneous legal premise. To the extent Caoper was relevant, appellant

showed why, factually and legally, Cooper was wrongly decided.

Further, while some of appellant’s evidence
Cooper questioned whether a single dose of five grams of
sedate someone. By contrast, appellant, like respondent ’s
grams of sodium thiopental, properly administered, woul
In accordance with other cases where the specific executi

qualifications, training and background of those performi

vas identical to Cooper’s,
thiopental would properly
expert, assumes that five

I result in a humane execution.
pn procedures and the

ng the procedures have been

deemed relevant, appellant argued that California’s proto

col does not ensure proper

administration and delivery of the drugs and that this is why there have been problems

20




in California executions. Given these differences, the dist
in assuming that because Cooper’s presentation fell short,

Appellant submitted four execution logs fron

rict court abused its discretion
appellant’s also must fail.

| California executions, as

well as a declaration from a witness to the Stephen Anderjon execution. Appellant’s

expert, a professor of anesthesiology at Columbia Univergity, opined that the biological

data and behavior noted in these exhibits strongly suggest

conscious when the potassium chloride hit their systems.

that the condemned men were

Respondents’ expert did not

address the significance of the execution logs in his decla

respondents presented no evidence on the subject here.’?
Appellant also presented toxicology reports f

reports were not available to Kevin Cooper. They represe

effectiveness of drug delivery during the lethal injection e

tion in Cooper, and

rom other states. These
ht new evidence on the

kecution. The information on

these reports strongly suggest that, according to the premi
that the men executed were conscious when the pancuroni
chloride were administered. Given that respondents’ expe
“potentially troubling,” (ER 225,) the district court abused

consider it.

The district court relied on argument by the A

decision in Cooper, not evidence or case law. Thus, the d
|

are clearly erroneous and an abuse of discretion.

> Notably, respondents have refused appellant’s request
the numerous

21

fi
lanks in the protocol that are causes for co%r cern.

es of respondents’ expert,
im bromide and potassium
It has deemed such evidence

its discretion in failing to

ttorney General and its

istrict court’s factual findings

information that might fill in




The district court also committed substantive
claiming to place great weight on its own decision in Coo
proper administration and delivery of the drugs, the distric
Eighth Amendment case that it had previously relied on.
reply brief why every single case that the court had cited i
the district court reached out to a Virginia district court ca
risk of error in California’s lethal injection procedure was

compounded by the fact that the Virginia court expressly

legal error. Although

per, a case that did not address
t court did not cite a single
Appellant had shown in his

h Cooper was inapt. Instead,
se for the proposition that the
minimal. The error was

stated that it was considering

only a facial challenge to Virginia’s three-drug protocol ahd that it deemed issues about

procedural safeguards and the qualifications and training
the execution to be irrelevant.

C. First Amendment

If the inmate is not rendered unconscious by

f the personnel conducting

the sodium thiopental, the

second drug in the protocol, pancuronium bromide, the paralyzing neurotoxin, prevents

the conscious and suffocating inmate from communicatin

y about the torturous pain he is

experiencing from the third and fatal drug, potassium chlc
guarantees appellant’s right to communicate in this mann

The district court erroneously held that befc
protections could be triggered, appellant had to demonstr:
likelihood that an accident would occur and that he woulc

This essentially erroneous legal premise, if upheld, would

ride. The First Amendment
T

re his First Amendment

te some unspecified

be conscious and suffering.

render this Court’s holding in

22




the First Amendment Coalition case a nullity. Appellant ¢
burden any more than the appellants in the First Amendm:
that there would probably be something newsworthy to wi

was removed. Indeed, as was clear from that case, the rec

id not have to be_ar this
nt Coalition case had to prove
fite about if the curtain at issue

ord established that the curtain

was closed because things could happen in the process thgt would inspire criticism.

Pancuronium bromide is administered for the same reasor.

In California First Amendment Coalition v. |

(9™ Cir. 2002), this Court recognized that the public has a

Voodford, 299 F.3d 868, 876

First Amendment right to

view the process by which the state puts prisoners to deatlh. This Court emphasized that

humane execution policy cannot be rationally formulated
and, by extension, our elected and appointed decision mal
information about how executions are conducted and any
viewer implies that there will be something to see; a lister

Pancuronium bromide operates as a chemical veil to prev

without the media, the public
ers having first-hand
problems that may occur. A
er implies a speaker.

tnt the inmate from crying out

him.

and communicating the truth about what is being done to
Respondents did not address appellant’s shoy
482 U.S. 78 (1987), the Supreme Court case that sets out

constitutional rights in a prison setting. They made no sh

ving under Turner v. Saffley,
he elements for vindicating

pwing that pancuronium

bromide is administered for a legitimate penological purppse, nor could they given that

this Court has held that conscious asphyxiation—which a)

the first drug was not effectively delivered—is an Eighth

23

ppellant would be subject to if

Amendment violation.




Even assuming the district court was correct

and appellant could claim no

First Amendment right unless he established some probabjlity that the protocol would

fail, he more than met his burden. The district court’s findling to the contrary was

clearly erroneous and an abuse of discretion.

VI. ARGUMENT

A. Standard of Review

A party seeking injunctive relief in the Ninth
tests. Under the first test, a court may issue a preliminary

substantial likelihood that appellant will prevail on the me

Circuit must meet one of two
injunction when it finds: (1) a

rits; (2) a substantial threat

that the appellant will suffer irreparable injury if the injunfction is not granted; (3) that

the threatened injury to the appellant outweighs the threat
do to respondent; and (4) that granting the preliminary inj

public interest. Martin v. International al Olympic Comn

ened harm the injunction may
unction will not disserve the

., 740 F.2d 670-674-75 (9™

Cir. 1984) (citing William Inglis & Sons Baking Co. v. I
F.2d 86. 87 (9™ Cir. 1975)).

Under the second test, a court may issue a pr
moving party demonstrates either (1) a combination of pn
and the possibility of irreparable injury; or (2) that seriou
balance of hardships tips heavily in the moving party’s fa

The purpose of a preliminary injunction is to preserve the

24

Continental Baking Co., 526

eliminary injunction if the
pbable success on the merits
questions are raised and the
vor. Martin, supra at 675.

status quo pending the




outcome of litigation. Regents of the Univ. of California

514 (9™ Cir. 1984).

. ABC, Inc., 747 F.2d 511,

Appellate review of an order denying a preli

but not toothless.

“We may not reverse the district court's deni

inary injunction is deferential

Ei of the
preliminary injunction unless the district cou

abused its

discretion or relied on an erroneous legal premise. Sports Form,

Inc. v. United Press International, Inc., 686 1
Cir. 1982) (Sports Form), Los Angeles Mem
Commission v. National Football League, 63
(9th Cir. 1980). We must therefore determing

decision was based on a consideration of the

.2d 750, 752 (9th
yrial Coliseum

A F.2d 1197, 1200
whether "the
relevant factors

and whether there has been a clear error of judgment," Sports

Form, 686 F.2d at 752, quoting Citizens to P

Park, Inc. v. Volpe, 401 U.S. 402, 416, 28 L.

Ct. 814 (1971), as well as whether the distric

the appropriate legal standard governing the

reserve Overton
Ed. 2d 136, 91 S.
E court followed
ssuance of

preliminary injunctions, or misapprehended the law with
respect to the underlying issues in applying those standards.
Sports Form, 686 F.2d at 752, Wright v. Rushen, 642 F.2d
1129, 1132 (9th Cir. 1981).” Martin v. Interpational al
Olympic Comm., 740 F.2d 670-674-75 (9" Cjr. 1984)

Abuse of discretion occurs when the district court rests it§ conclusions on clearly

erroneous findings of fact. Sports Form at 752. See Buchanan v. United States Postal

Service, 508 F.2d 259, 267 n.24 (5th Cir. 1975); Unicon Management Corp. v. Koppers

Co., 366 F.2d 199, 203 (2d Cir. 1966). A finding of fact i§ clearly erroneous when "the

reviewing court on the entire evidence is left with the deffnite and firm conviction that a

mistake has been committed." United States v. United Stages Gypsum Co., 333 U.S. 364,

395, 68 S. Ct. 525, 542,92 L. Ed. 746 (1948).
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B. The District Court Relied on Erroneous L

eoal Premises and Abused Its

Discretion in Factoring The Timing of the

Lawsuit into its Decision to

Deny Preliminary Relief.

The district court acknowledges that appellat

1t filed a fully exhausted

claim. (ER 672.) It places undue weight on the fact that gppellant filed suit four days

after the superior court set an execution date. (/bid.) The
appellant began to exhaust his administrative remedies on
after the California Supreme Court lifted the stay of proce
and three weeks before the December 16 hearing. (ER 65
court held in _dismissing Cooper’s action in October (ER ¢

challenging aspects of the method of execution is truly re

court ignores the fact that
November 24, 2004, two days
edings to setan execution date
3, 656.) If, as the district
)72, n.1,) exhaustion of claims

quired, then appellant cannot

be penalized for following California’s scheme for exhaugting his administrative

.4
remedies.

The Department of Corrections does not permit challenges to “anticipated

action[s].” 15 CCR § 3084.3(c)(3). While this arguably makes little sense because an

executed inmate cannot challenge his execution after it ha

did not see it that way when it dismissed Cooper’s case ft

s occurred, the district court

r want of exhaustion.

Attempting to fit the regulation to the context suggests that an inmate would be

prevented from filing any administrative challenge before

4 Respondent Director’s response to the appeal suggests t
not be rq[qlljnred. Although respondent Director denied the
stated, “The gpFellant’s sentence and ]i)enalty were establ
therefore relief at the Director’s Level of Review cannot
(ER 651 3 This is plainly not true since the precise lethal

his appeals had been

nat perhaps exhaustion should
claim on the merits, she also
shed by court in California;
be afforded the appellant.”
injection method was not

established by court (or statute). However, 1f that is the position the Director is going to

take, it suggests that exhaustion of this type of claim is ar
required.

26
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exhausted and the state was able to move forward with se

ing an execution date. It

could even prevent him from exhausting until the date hac
been read and the inmate had declined after ten days to se
Under this reading, exhaustion arguably was not appropri:

business day after the ten-day period.

been set, the warrant had
Ject an execution method.

te until December 28, the first

Had appellant brought this section 1983 actign a year or two ago’, it almost

certainly would have been dismissed as unripe. Responde
that a section 1983 claim with strong evidentiary support
v. Wood, 18 F.3d 662, 680-81 (9™ Cir. 1994) (Washingtor

argued that Eighth Amendment habeas challenge to defau

hanging was not ripe because inmate ultimately could chq

In Stewart v. Martinez-Villareal, 523 U.S. 63
Court stated that an inmate’s competency-to-be-executed

as unripe because “his execution was not imminent and tk

nts surely would have argued
was not ripe.® Cf Campbell
officials unsuccessfully

|t execution method of

ose lethal gas).

7 (1998), the U.S. Supreme
claim was properly dismissed

erefore his competency to be

executed could not be determined at that time.” Id. at 64

inmate’s claim was “unquestionably ripe” only after it wa

45. The Court held that the

s clear that he “would have no

federal habeas relief for his conviction or his death senterice, and the Arizona Supreme

> Plaintiffs in section 1983 actions are not entitled to cour
counsel to gather the information needed to prove these ¢
refusal to produce relevant documents even with a protec
88.) A pro se death row inmate would have no chance.
private counsel to take section 1983 cases on contingenc
inmate still has habeas claims pending which, if success
Respondents may argue that they are happy to litigate 1
habeas petitions early in the process in the California Su
respondents’ success record 1n that Court and the potenti:

sel. It is hard enough for
ises, as the Attorney General’s
ive order indicates. (ER 478-

There is little incentive for

(for statutory fees) while the
1, would moot counsel’s work.
hal irgection challenges in
eme Court. Given

1 for an AEDPA bar, this

argument deserves no credence here.
27




Court issued a warrant for his execution.” Id. at 643. Appellant submits that the

likelihood of California modifying its execution protocol

that of an incompetent inmate being restored to competent
entitled to wait until his habeas claims were exhausted, th

manner in which his execution would be conducted was ¢

pver time is more likely than
te. Thus, appellant was
e warrant had issued and the

ear. Further, this Court has

held that a petitioner challenging a method of execution lgcks standing to make a

challenge under § 1983 until he chooses his method of ex

“Because neither plaintiff has chosen lethal g
of execution within the terms of California's
penalty statute, neither plaintiff has standing
constitutionality of execution by lethal gas ar

claims are not ripe for decision.” Fierrov. T
1158, 1160 (9™ Cir. 1998)

In an excess of caution, appellant actually filed earlier tha
timing cannot be held against him.

By filing as early as he did, appellant was ac

pcution.

as as his method
imended death
to challenge the
d the plaintiffs'
erhune, 147 F.3d

h this authority requires, so his

ually risking an argument that

he had waived his claim. In Campbell, a Washington inmjate was allowed to litigate an

Eighth Amendment challenge on habeas over the State’s ¢

not ripe because Campbell could choose to be executed b;

pbjection that the claim was

r lethal injection. Campbell v.

Wood, 18 F.3d at 680-81. This Court held that the claim yas ripe because “Campbell

has consistently maintained that he will not exercise his ppwer to choose. . . . His refusal

to exercise the option of lethal injection ensures that Cam

fulfilled by judicial hanging.” Id. at 681. Since Campbel

held that an inmate who chooses his method of execution

28

bbell's death warrant will be
, the U.S. Supreme Court has

waives any Eighth




Amendment objection to that method. Stewart v. LaGran
Nothing in LaGrand indicates that it is limited to choices
that standing moot or affirmatively choosing the default
Amendment challenge. Arguably, an inmate who says in

out the form is, in a sense, choosing lethal injection. By f

1,526 U.S. 115, 119 (1999).
pf the non-default method and
ethod would allow an Eighth
advance that he will not fill

ling before the ten-day choice

period had lapsed, appellant was risking an argument that
objections to lethal objection by affirmatively choosing it

The district court abused its discretion by ov
of the proceedings. This is not the Kevin Cooper case wh
was filed eight days before the scheduled execution, argus
litigate his successor claims involving DNA issues. The i
claims had on counsel’s ability to litigﬁte the lethal injecti
hearing on the preliminary injunction in Cooper. (ER 68¢
district court’s finding that “even though Cooper’s action
addressing alleged deficiencies in the lethal injection prot

action suggests that an equally important purpose is to sta

he was waiving any
7
rstating the last minute nature
pre an unexhausted complaint
bly to buy time for Cooper to
mpact that Cooper’s other

pn claim was argued at the

, 688.) This Court upheld the
has the avowed purpose of
pcol, the timing of Cooper’s

y his execution to continue to

pursue other claims.” (ER 561, 739.) Because appellant has no successor petitions

7 Of course, an inmate who refuses to fill out the form in t
sense, choosing lethal injection. This would mean that th
the method of execution under the Eighth Amendment. C
LaGrand is the &gor}y reasoned consequence of the aftern
F.3d 301,306 (9~ Cir. 1996), the case that held lethal gas
Supreme Court remanded Fierro in light of California’s d
injection the default method, and this Court vacated the o]
legal option in Arizona. The Supreme Court was obvious
choosing, in a successor posture, a method of execution tt
unconstitutional by this Court.
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he ten day window is also, in a
e inmate could never challenge
bviously, that cannot be true.
nath of Fierro v. Gomez, 77
unconstitutional. The

pcision to make lethal

pinion. This left lethal gas a

y irritated at LaGrand for

at he knew would be held




pending, respondents could not and did not advance this a
Cooper is not a helpful model for this case.

The district court makes much of the January
was nothing magical about this date. After the California
on November 22,® the Attorney General initially indicatec
to superior court to seek a date and that it probably would

early March to accommodate the schedules of various par

rgument here. Once again,

19 execution date, but there
Supreme Court lifted the stay
that the State would not rush
seek a date in late January or
icipants. Presumably in

s and his motion for an

response to appellant’s initiation of exhaustion proceeding
expanded certificate of appealability on Claim 39, the Sta
hearing on December 1. The State then initially indicated
25 execution date but changed its mind and asked for Jam
have had the legal right to take these actions, this Court st
State’s attempt to prejudice appellant by manufacturing al
the new challenges that were confronting it.

Under Penal Code section 1227, the superior
execution as late as February 14, 2005. Appellant’s state
court should do that, but the superior court acceded to the

undertaken exhaustion proceedings so that a complaint co

® The Court’s lifting of the stay came as something of a st
;S>et1t10n for rehearing from the order denying certiorari w:
upreme Court, with an order not likely to issue until Noxy

30

e noticed the December 16
that it would seek a January
jary 19. While the State may
ould not be blinded to the

| added sense of urgency in

court could have set the
court attorneys argued that the
State’s wishes. Having

nld be filed, appellant

rprise because appellant’s
s still pending in the U.S.
ember 29.




obviously would have filed on December 20 even if the djte had been set for February

14.

Appellant asked to have the motion for prelir

inary relief heard on

December 23, 2004. (ER 21.) The district court assigned

though appellant’s proposed schedule could not be acco

the case to Judge Fogel even

odated because of the

vacation schedules of Judge Fogel and the district court’s

staff attorney for death

penalty matters. Thus, the idea that appellant knowingly 4nd intentionally filed his

complaint and litigated his motion for preliminary relief uncomfortably close to a

known execution date is an illusion caused by circumstan

In Cooper, the district court suggested that if
three months earlier than it was, there would have been n¢
that appellant began to exhaust in November when the po
date was on the table, appellant’s case fits comfortably in
even with its overstatement of the eleventh hour nature of

felt that a “more orderly process” was possible in this cas

ces beyond appellant’s control.
the complaint had been filed
) problem. (ER 679.) Given

bsibility of a March execution

fo that paradigm. Notably,

the filing, the district court

. (ER 672.) Three months

would not be necessary to vindicate appellant’s rights. While it would be ideal to

conduct discovery from other states regarding appellant’s
could comfortably be litigated with a focus on evidence fi
decisions in LaGrand v. Stewart, 133 F.3d 1253, 1265 (9t
Stewart, 117 F.3d 1094, 1104-05 (9th Cir. 1997), rightly «

appropriate. Appellant had already prepared a compreher
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toxicology reports, this case
om California as this Court’s
h Cir. 1998) and Poland v.

)r wrongly, suggest is

sive request for documents,




all of which he would be entitled to with an appropriate pf

respondents would not be conducting discovery from appe

produced their documents, this case would probably be re

otective order. Given that
llant, once respondents had

hdy for summary judgment.’

Finally, the district court abused its discretion in holding that the timing of

this complaint should factor into the decision to deny prel

minary relief on appellant’s

First Amendment claim. Unlike in the Cooper litigation,
attempt whatsoever to asseft that pancuronium bromide p
execution process. Nor could they under this Court’s prex
discussed below. Their refusal to excise pancuronium bre
despite their tacit acknowledgment that it performs no leg

- their bad faith in administering it.

respondents have made no
ays a legitimate role in the
edents, for the reasons
mide from the protocol

itimate function is evidence of

If respondents were planning to paint appellant’s face like a clown while he

was paralyzed but supposedly unconscious, it is inconceiy
that appellant filed too late to have a full blown trial on st
would not be necessary. The administration of pancuroni
level as this indignity. If respondents persisted in frivolot
this issue, the matter could Be resolved in appellant’s favc

judgment very quickly.

? Given that respondent’s expert, Dr. Dershwitz, assume
chemicals but did not testify that proper administration h
ensured, it is unlikely that he would say anything new on
him to be deposed.
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able that this Court would say
ch matters. A full blown trial |
im bromide is on the same

sly digging in their heels on

r by way of summary

occurred or could be _
that subject that might require

c%groper administration of the




C. Appellant Was Entitled to a Preliminary 1

hjunction on His Eighth

Amendment Claim Because He Showed '

'hat There is a Serious Risk

That He Will Be Conscious During His Execution.

1. Cooper Does Not Control This Litigation

The district court stated that this Court’s dec
(ER 672.) Exactly what it is binding on is not explained.
decided in Cooper was whether the district court abused 1
preliminary relief in light of Cooper’s factual and legal pr
equities in his case. Judge Browning emphasized this in
“Appellate review of the grant or denial of
injunctive relief requires consideration of the
underlying issue, but it does not decide them
abuse of discretion the district court's decisic

a preliminary injunction or temporary restrai
j
‘Our review 1s limited and deferential.’ . ..

sion in Cooper is binding.
The only thing this Court
s discretion in denying
esentation and the other
is concurrence:

eliminary

merits of the

L. .. We review for

n to grant or deny

hing order. . . .
We determine only

whether ‘the district court employed the appfopriate legal

standards governing the issuance of a preli

nary injunction,

and correctly apprehended the law with resp
underlying the litigation.” . . . Our review of
merits decision -- if it is appealed -- will be 1
Neither the district court nor the parties shou
decision as more than a preliminary assessm
(ER #.)

Thus, this Court is not bound by its decision in the Coope

court.

ect to the issues
the district court's
hore rigorous. . . .
ld read today's
ent of the merits.”

T case, nor was the district

Concern about inconsistent results does not justify blind adherence to
Cooper. The Supreme Court’s refusal to apply the bedrogk principle of stare decisis in
appropriate circumstances should persuade this Court that Cooper should not have been

the starting and ending point of the discussion. "[W]hen [governing decisions are
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‘unworkable or are badly reasoned, 'this Court has never felt constrained to follow
precedent."" United States v. Dixon, 509 U.S. 688, 712 (1993). “[W]e think stare
decisis cannot possibly be controlling when . . . the decisipn in question has been proved
manifestly erroneous|.]” United States v. Gaudin, 515 U.B. 506, 521 (1995). “Stare
decisis is not an inexorable command; rather, it ‘is a princjple of policy and not a
mechanical formula of adherence to the latest decision.”” |Payne v. Tennessee, 501 U.S.
808, 828 (1991), quoting Helvering v. Hallock, 309 U.S. 106, 119, 84 L. Ed. 604, 60 S.
Ct. 444 (1940):.
There is no embarrassment in reaching a decjsion contrary to Cooper or in
acknowledging that Cooper may have been wrongly decided. Kevin Cooper is still
alive and his lethal injection challenge can go forward on fthe merits if necessary.
Consistency for its own sake does not reflect well on the gystem, particularly when the
stakes are as high as they are here.

2. The District Court’s Abandonment of Its Rationale in Cooper

Respondents and the district court assume that the starting point for
analyzing the sufficiency of appellant’s factual and legal ghowing must be the district
court’s decision in Cooper. That is transparently untrue.

In its order in Cooper, the district court cited|two Ninth Circuit cases from
Arizona, a California Supreme Court case, a Connecticut|case and a Florida case. (ER
563.) None of the case authority that the district court citgd in Cooper appears in the

order appealed from, and for good reason. In his reply, agpellant showed why none of
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these cases controlled appellant’s casé—or should have cc

ntrolled Cooper’s. (ER 627-

31.) Appellant also explained why, under Campbell, it wal irrelevant that 37 states had

adopted lethal injection. “The number of states using han

* perception, but sheds no light on the actual pain that may
practice. We cannot conclude that judicial hanging is inco
standards of decency simply because few states continue t
Wood, 18 F.3d at 682. The district court’s abandonment o

why Cooper does not control.

ring is evidence of public
pr may not attend the
mpatible with evolving
he practice.” Campbell v.

its former reasoning shows

3. The District Court’s Erroneous Reliafice on the Reid Case.

Ignoring the wealth of new evidence and autl
district court reached out to the one case that respondents
court case from Virginia, Reid v. Johnson, 333 F. Supp. 2d
Reid, the district court disposed of appellant’s arguments t

revealed in California’s execution logs was attributable to

ority cited by appellant, the
pothered to cite, a district
543 (D.Va.2004). Citing
hat the evidence of problems

fatal inadequacies in the

protocol and/or the qualifications and training of the personnel conducting the

execution, stating that “the likelihood of such an error [in

so remote as to be nonexistent.”” Reid v. Johnson, 333 F.

674.)'°

Reid does contain this language; however, the

' The district court’s citation of Reid is ironic given that n
on in Cooper held that the inmate’s showing failed becaus
was happening in the state that intended to execute him.
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rdministration] occurring ‘is

bupp. 2d at 551.” (ER

observation is incoherent in

nost of the cases that it relied
e he did not focus on what




the context of the decision. As appellant’s counsel pointe
the district court refused to consider evidence related to h
administered.

“Throughout the proceedings, Reid’s counse

1 out at argument (ER 725),

bw the drugs were

attempted to

adduce evidence regarding personnel, training, security, timing,

equipment, and the potentiality for human er
administration of the lethal injection. While

ror in the
this Court

acknowledges that it is difficult to analyze LT particular
ot

chemical mixture without reference to the
protocol mentioned above, permitting the inc
factors would be tantamount to a challenge t

er elements of the
lusion of those
lethal injection

generally and place the case outside the bourjdaries of § 1983
and into the compass of § 2254. Consequently, the issue before
this Court for purposes of a preliminary injunction, in the form
of a stay of execution, is a narrow one—doeq the particular
chemical recipe used by the Commonwealth jof Virginia in the

execution of Reid amount to cruel and unus
Id. at 549.

Thus, using Reid to say there are no problems with how C
is akin to a cook, confronted with the four fallen cakes he
winning recipe he used to prove he is a great baker.

Reid, of course, is wrong that examining the
injection is conducted would turn the case into a habeas c
qualifications and training of personnel are all part of the
cases have certainly recognized this.

In his reply, appellant discussed State v. Web
Although he took no position on the constitutionality of C

appellant noted that Connecticut appears to take much gre
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1 punishment[.]”

alifornia conducts executions

s made, relying on the prize-

procedures under which lethal
nse. The process,

method of execution. Other

p, 252 Conn. 128 (2000).
onnecticut’s methods,

ater care to eliminate the




possibility of human error from the process.
According to Webb, Connecticut uses a mani

system like California.

“[S]tate officials conferred with officials of
states that employed lethal injection. The sta
selected a manifold system for the administrg

fold system, not a syringe

least six other
ultimately
tion of the agents.

Although other states utilize a manual proces
that each chemical agent be administered ind
separate syringes, the task force selected the
because that system minimized the potential
associated with the administration of the age
locks the agents in a particular order and, as

the risk of inserting a syringe in an improper
[Corrections Commissioner] Matos also desc

s, which requires
vidually through
anifold system

or problems

ts. The manifold
result, eliminates

sequence.

ribed the type of

catheter selected by the state, which was designed and intended

for delivering fluids sequentially and rapidly
252 Conn. at 134.

In addition to this safeguard, Connecticut provided for pre

critical stages. Intravenous lines would be established by

” State v. Webb,

pfessional oversight at certain

“[a] person or persons,

properly trained to the satisfaction of a Connecticut licensed and practicing

physician][.]” Ibid.. No such requirement appears in Calif

psychologist “screened department employees who woulc

brnia’s Procedure 770. A

participate in the

procedure[.]” Id. at 133. Again, no such safeguard appeafs in Procedure 770. The

Court in Webb relied on the training standards and the use
rejecting the defendant’s argument that the procedure ent:
malfunctioning. /d. at 142-44. Such evidence obviously

In Abdur ’Rahman v. Bredesen, 2004 Tenn.A

2004), the court held that “the ultimate determination reg,
37 .

of the manifold system in

iled serious risks of

tvas not considered in Reid.

pp.LEXIS 643 (February 23,

rding whether Tennessee’s




three-drug protocol causes unnecessary physical pain or p

sychological suffering

depends on the efficacy of the injection of Sodium Pentot

nal that precedes the injections

of Pavulon and potassium chloride.” Id. at ¥63."" Focusing on administration, the court

observed that “the experience and training of the persons

participating in an execution

by lethal injection is a relevant consideration when determpining whether the protocol

violates the prohibitions against cruel and unusual punish

ments[.]” Id. at *37.

Additionally, “evidence regarding the manner in which thg Department obtains and

prepares the Sodium Pentothal is relevant” to the Eighth 4

The evidence revealed that the various syring
coded. Id. at *16. A closed circuit television camera is tr
make sure that nothing happens to the catheters after they

Court upheld the process in light of the “intensive training

ymendment claim.

es are numbered and color
hined on both injection sites to
are inserted. Id. at *17. The

 that the persons involved in

the execution must undergo” and the “practice sessions dx
mistake in the stressful circumstances of an execution.” |

Other than that California uses numbered sy1
that any of the supposed safeguards identified in Webb an
California. The district court committed clear legal error

of appellant’s concerns about administration.

"' At the time Abdur 'Rahman was decided, Tennessee ha
successful lethal injection execution. Id. at *64. Thus, li
the plaintiff’s claim had an inherently speculative cast tha

signed to minimize the risk of
. at *66, 68.

inges (ER #), it cannot be said
d Abdur ’Rahman exist in

in relying on Reid to dispose

| conducted one apparently
ke most of the cases in Cooper,
t appellant’s does not given

the problems that have occurred in California executions.
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4. General Eighth Amendment Principl

P

ES

The Eighth Amendment forbids the infliction

carrying out a death sentence. Louisiana ex rel. Francis v

of unnecessary pain in

Resweber, 329 U.S. 459,

- 463 (1947) (Reed, J. opinion); Fierro v. Gomez, 865 F.Supp. 1387, 1413 (N.D. Cal.

1994). “Punishments are cruel when they involve...a ling

ering death.” In re Kemmler,

136 U.S. 436, 447 (1890). A punishment offends the Conjtitution if it involves

foreseeable infliction of suffering. Furman v. Georgia, 4(
(citing Resweber, supra at 463).

The United States Supreme Court, in determ

8 U.S. 238, 273 (1973)

ning whether a method of

execution violates the Eighth Amendment, examines whe
(1) comports with contemporary norms and standards of s
dignity of the person and society; (3) inflicts unnecessary
unnecessary psychological suffering. See Weems v. Unite

(1910); In re Kemmler, 136 U.S. at 447. See also, Campt

her the method of execution:
ociety; (2) offends the
physical pain; and (4) inflicts
iSta?es, 217 U.S. 349

ell v. Wood, 18 F.3d 662, 682

(9™ Cir. 1994) (stating that method of execution claims should focus on amount of pain

involved in the procedure, not public acceptance of the pr
There is no reason that lethal injection, howe

forever enshrined as a humane and constitutional method

pcedure).
ver conducted, must be

of execution. The United

States Supreme Court has observed that certain methods yhich were once considered

humane have later been declared unconstitutional. See W
\

135-36 (1879) (citing drawing and quartering, and public
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 kerson v. Utah, 99 U.S. 130,

dissection as examples of




unnecessary cruelty which violated the Eighth Amendment); In re Kemmler, 136 U.S.

at 446 (noting that burning at the stake, crucifixion and bijeaking on the wheel are
unconstitutional methods of execution). This Court has dpclared that execution by
lethal gas is cruel and unusual punishment. Fierro, 77 F.3d at 306. Many years of
“history and moral development,” Gomez v. United States| District Court, 503 U.S.
653, 654-55 (1991) (Stevens, J. dissenting,) had changed public opinion that the gas
chamber was a humane method of execution. As “the cot icepts of dignity and civility

evolve, so too do the limits of what is considered cruel and unusual.” Fierro, 865

F.Supp. at 1409. The change in public opinion about lethgl gas mostly came about
because of the increésed availability of information concgrning the application of the
gas chamber and the suffering inflicted upon condemned prisoners. This Court has
acknowledged that subjecting lethal injection to the same|scrutiny could lead to its
being abolished. California First Amendment Coalition Woodford, 2000 U.S. Dist.
LEXIS 22189 (N.D. Cal. July 26, 2000) at *26-28.

5. Appellant Established His Entitlement to Preliminary Relief. -

Appellant demonstrated that the California I}epartment of Corrections
lethal injection protocol, as stated in Procedure 770 violafes the Eighth Amendment
because it will subject appellant Beardslee to an unreasonable and unacceptable risk of
unnecessary physical and psychological pain, and involvgs execution procedures that

offend contemporary norms and standards of society.
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Respondents contested this point but did not
of the Martin test: that without injunctive relief, appellan
injury by being executed in a cruel and unusual manner, t|
favors appellant because if he were ultimately unsuccessf;
could proceed with his execution, and that granting the in
constitutionality of California’s lethal injection procedure

Appellant bore his burden of showing probat

and/or that he had a serious case. As set out in the statem

dispute the remaining prongs
F would suffer irreparable

nat the balance of hardships
1l on the merits, the State
unction to examine the
serves the public interest.
ility of success on the merits

ent of facts, 1) Appellant used

expert testimony and available California execution logs fo prove that serious problems

have occurred in prior California executions; 2) Appellan
lacks sufficient guidance and qualification requirements f
execution; 3) Appellant used toxicology reports from othe
the assumptions of respondents’ own expert, that serious
lethal injections in other states;'4) Appellant introduced n
problems with lethal injections that have occurred in othe
presented evidence that most of California’s lethal injecti
understood, would be unacceptable for the euthanization

Respondent proffered nothing in return. Res
addressed the execution logs, and his opinion about the c¢
sodium thiopental obviously assumes proper administrati

drug. (ER 236.) He does opine that RN’s and LVN’s are

41

showed that Procedure 770

pr personnel involved in the

r states to show, according to
problems have occurred in
pwspaper accounts of

r states; and 5) Appellant

bn protocol, as it is presently
pf animals.

pondent’s expert never

rtain efficacy of five grams of
pn and effective delivery of the

competent in proper IV




insertion techniques, apparently regardless of the circumst
does not address who is preparing and pushing the chemic
training and psychological suitability for the job, or addre
aspect of the process. Further, the fact that RN’s and LV

ensure that this aspect of the process meets constitutional

ances.'” (ER 240-41.) He
als, their qualifications,
s any other questionable

[’s do the insertions does not

standards. Anyone who has

ever had blood drawn or has sat with someone during a lohg hospital stay knows that

even trained technicians do not have a very high batting ayerage when it comes to

hitting the vein and having the needle stay in the vein."

Citing Reid v. Johnson, 333 F. Supp. 2
district court accepted respondents’ argument that the toxi
probative without more information about when and how
remarkable given that it was respondents’ expert in Coope
sﬁggested, without elaboration, that thiopental levels in bl

“From my pharmacokinetic analysis I have g

attached as Exhibit B. This pharmacokinetic
concentration of thiopental in the blood in an

d 543 (D.Va. 2004), the
cology reports are not

they were conducted. This is
r, Dr. Dershwitz, who first
pod were relevant.

pnerated a graph,

graph shows the
average man as a

function of time . . . From my pharmacodyn
have generated a graph, attached as Exhibit (
pharmacodynamic graph shows the probabili
man will be conscious as a function of the bl

ic analysis, I

. This

'y that an average
pod concentration

of thiopental. In other words, the graph shows the likelihood of

consciousness in the presence of varying blo«
of thiopental.” (ER 237.)

bd concentrations

'> The Attorney General must have told Dr. Dershwitz that RN’s and LVN’s perform

the IV insertions. This is not spelled out in Procedure 77(
At the hearln% the Attorney General refused to concede
the process. (ER 706.)
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Respondents conveniently ignore that when Dr. Dershwit:

r was informed of Kentucky

inmate Edward Harper’s thiopental levels as revealed in his post-mortem toxicology

reports, he called this evidence “potentially troubling,” noting that “the blood level

should be a lot higher[.]” mg/l. (ER 225.) Presumably, if
Dershwitz had something to say about the methodology o
- he would have said it in Cooper, and he would say it here

Respondents ignore that the Kentucky data i1
Dershwitz found troubling, shows the levels in blood drax
the body. (ER 137, 147-49.) The North Carolina docume
was collected. (ER 158, 160, 162, 164.) The Arizona do
cases where the blood was drawn right after the execution
execution)) and the morning after the execution (ER 300,
Additionally, in many of the Arizona reports, the DOCTC
screens from MedTox state: “Pentobarbital concentration
be required to induce therapeutic coma, apparently sugge
levels were too nlow. (ER 289, 303, 304, 307.) It is notew
apparently, uses the SAME amount of thiopental—>5 gran

numerous cases, little if any thiopental was detected in th

303, 304, 307.)

'* The reports say that thiopental metabolizes to pentobar
43

Defendants and Dr.

f analyzing thiopental levels,

| the Harper case, which Dr.
yn from three different parts of
nts show what day the blood
uments show ;‘troubling”

(ER 299, 311 (Brewer

373 (Ceja execution)).

RS performing the toxicology
s' as high as 50 mg/ml may
ting concern that the blood
orthy that Arizona,

js—as California, yet, in

 blood. (ER 289, 299, 301,

hital.




The district court abused its discretion in disc

about contemporary veterinary standards. Given the con

ounting appellant’s argument

stency in the trend against the

use of neuromuscular blocking agents (including pancuro

nium bromide) in the

euthanasia of animals, and the American Veterinary Medikcal Associations’ express

condemnation against such practice, respondents’ use of t
lethal injections is outside the bounds of evolving standar

The Attorney General argued at the hearing i
and oranges, and the district court appears to have accepts
animal euthanasia may be an absolutely painless death, sc

not require in capital punishment; however, as Abdur 'Ral

ancuronium bromide during
1s of decency.

h Cooper that it was apples

d that. (ER 687.) The goal in
mething the constitution does

man recognized and

respondents conceded, the consequence of failure in California’s protocol is not “some

pain,” it is torture. The fact that the veterinary communit
California’s corrections community has not is shameful.
wouldn’t do that to a dog” has particular resonance here.

D. Appellant Was Entitled To A Preliminary

Y has acknowledged this but

IChe familiar phrase, “You

Injunction On His First

Amendment Claim Because The Adminis

tration Of Pancuronium

Bromide Will Violate His First Amendm

bnt Right To Free Speech.

In Justice Stevens’s dissent in Gomez v. United States District Court, 503

U.S. 653, he urged the Court to reach the merits of Rober
lethal gas in light of the wealth of clinical evidence that tl

cruel. The evidence was not all clinical. “Eyewitness de
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| Alton Harris’s challenge to
e procedure was unnecessarily

jcriptions of executions by




cyanide gas lend depth to these clinical accounts.” Id. at ¢

an eyewitness description of a harrowing lethal gas exec
“When the fumes enveloped Don's head he
breath. A few seconds later he again looked
His face was red and contorted as if he were
through tremendous pain. His mouth was put
jaw was clenched tight. Don then took sever:
of the fumes.” ‘At this point Don's body star
violently . . . . His face and body turned a de
veins in his temple and neck began to bulge
might explode.”” Id. at 655-56.
Justice Stevens observed that in response to such evidenc
General had recommended that Arizona abandon the gas
kind of good faith attempt at humane execution reform ca
injection state that uses pancuronium bromide to paralyze
silent, anymore than Arizona’s attempt at reform could he
lethal gas executions in a darkened gas chamber.
The district court held that because appellant
likelihood that the execution process will fail and that he
complain about, his First Amendment rights were not trig
nor the district court cited any authority for this propositis
clearly is not the law. In Press-Enterprise Co. v. Superio
(1986), the Supreme Court held that the media plaintiffs 1

access to a preliminary hearing transcript even though the

transcript as “neither ‘inflammatory’ nor ‘exciting’” Id.
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55. Justice Stevens quoted at
ion.
ook a quick
my direction.
httempting to fight
sed shut and his
1 more quick gulps
fed convulsing
p red and the
ntil I thought they
2, the Arizona Attorney
chamber. Id. at 655-56. This
hnot happen in a lethal

an inmate and keep him

ve happened if it conducted its

had not shown a sufficient
vill have something to

pered. Neither respondents

n, and for good reason. It

r Court, 478 U.S. 1, 8-9

ad a First Amendment right of
trial court had described the

t 5. It is also difficult to




imagine a state university’s prior restraint against a profes
controversial views being upheld because the chancellor i

nothing interesting to say. Regardless of the odds of a mi

sor’s publishing his
5 convinced the man has

shap occurring—and appellant

has shown that the risk is significant—appellant would be
the witnesses and, by extension, the public at large, that t}
functioned as intended in his particular case and that he v
chemical veil put in place by pancuronium bromide uncor
from doing so.

A hearer, of course, implies a speaker. This
public and the media havg a First Amendment right to vie
critical relationship between the First Amendment and the
recognized in California First Amendment Coalition v. W
LEXIS 22189 (N.D. Cal. July 26, 2000) (“CFAC I”) and
Coalition v. Woodford, 299 F.3d 868 (9" Cir. 2002) (“CF
“First Amendment Coalition case”™). In CFAC I, the Hon
that respondents violated the First Amendment rights of t
drawing a curtain and not allowing the witnesses to view
until after the prisoner had been strapped into place and i1
Judge Walker held that the witnesses should be allowed t

from the time the prisoner was first led into the execution

the judgment in CFAC II.
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entitled to communicate to
e execution protocol has not
yas being tortured. The

stitutionally prevents him

Court has already held that the
w the execution process. The
Eighth Amendment was
podford, 2000 U.S. Dist.
California First Amendment
UC I17) (collectively, the
prable Vaughn Walker held

ne public and the press by

the lethal injection process
itravenous shunts inserted.

b witness the entire proceeding

room. This Court affirmed




Judge Walker emphasized that enforcement ¢

cannot exist without the protections of the First Amendm:c

“The public's perception of the amount of su
by the condemned and the duration of the ex
necessary in determining whether a particula
}(erotocol is acceptable under [the] evolutiona

ourts evaluating the constitutionality of me
execution rely in part on eyewitness testimor
eyewitness testimony is crucial to the review

f the Eighth Amendment

nt:

fering endured

pcution 18

F execution
“standard.
ods of

y. ... This

of execution

protocols which the courts frequently undertagke. While courts

rarely invalidate a state's execution procedun
challenges and threats of challenge motivate
their procedures. For example, lethal gas and
have been vigorously challenged in recent y¢
to these challenges, most states have either n

P, ongoing
states to modify
electrocution
ars. In response
Joved to the use

of lethal injection or make it available as an glternative to gas,

electrocution or hanging. . . . Although letha
generally regarded as the most humane and ¢
method presently available, technology and
perceptions may evolve in the future. If there
difficulties in administering lethal injections
cease to view it as an acceptable means of ex
support a return to lethal gas or electrocution
development of another execution method.
the public may decide that no method of exe
acceptable. Eyewitness testimony is crucial t
evaluation of how this extreme punishment 1
Demonstrating the need for witnesses at exe
that although there had only been five execu
lethal injection in California by the time of ti
record of one of these individuals had inexpl
CFAC 1, 2000 U.S. Dist. LEXIS 22189 at **

This Court echoed these policy concerns in affirming.

“Independent public scrutiny—made possibl
and media witnesses to an execution—plays
in the proper functioning of capital punishm
determine whether lethal injection execution
humanely administered, or whether they eve
must have reliable information about the “in
which are invasive, possibly painful and mayj
serious complications.” C /FC

injection is
ainless execution
ociety's

are serious
society ma
ecution an

or push for

r a majority of
Cution 1s

p the public's

5 performed. . . .
utions is the fact
ions by means of
ial, the execution
lca‘7t>1y vanished.”
04-26.

e by the public

a significant role
nt. ... To

k are fairly and

F can be, citizens
tial procedures,”
F g1ve rise to

11,299 F.3d at 876.

This Court further recognized that if First Amendment rights are not protected,
respondents will have a monopoly on framing the issues gnd defining the debate around

lethal injection.
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“An informed public debate is the main purp
right of access to governmental proceedings.
simply do not have the same incentives to de
%Stentlal shortcomings of lethal injection exe

perception of the execution process may be

pse for granting a
Prison officials

scribe fully the
cutions. As

stly different—

arden Calderon’s memo demonstrates, a pﬁEson official’s

3%511 markedly less critical—than that of the

Evidence from the First Amendment Coalitig

blic.” Id. at

n case counseled in favor of a

horror of a “botched”

finding that pancuronium bromide is intended to mask the

execution and prevent Mr. Beardslee from communicating that he is being tortured. As

Judge Walker found,

“In a memorandum
administration, then-Warden Arthur Caldero
reason requncients oppose the same degree ¢
for lethal injection executions as in executior
that in the event of a hostile and combative i
necessary to use additional force and staff to
and secure the inmate to the gurney. It is imj

V{{Iitten to the Departmentt of Corrections

1 stated that one
f media access

s by lethal gas is
ymate, it will be
subdue, escort
portant that we

are perceived as using only the minimal amojint of force

necessary to accomplish the task. In reality,
great deal of force. This would most certainl
misinterpreted by the media and inmate invit
don’t appreciate the situation we are faced w
2000 U.S. Dist. LEXIS 22189 at *11.

Judge Walker found that the desire to contro

t may take a

y be
bd witnesses who

th.” CFACI

the public debate was not a

*16. The Ninth Circuit

legitimate penological purpose or security concern. Id. at

affirmed, upholding Judge Walker’s finding that “the pro¢edure was motivated at least

in part by a desire to conceal the harsh reality of executions from the public.” CFAC 11,
299 F.3d at 880. Respondents did not take issue with this|characterization of their
motivation for secrecy. The fact that respondents paradojically assert their right to

mask problems that they insist cannot occur, whether by design or by accident, should
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convince this Court that pancuronium bromide has no legitimate place in a humane

execution.

Appellant retained his First Amendment righ{s even though he was

challenging an aspect of his execution. “Prison walls do r
prison iﬁmates from the protections of the Constitution.”
84 (1987). Nonetheless, because of the unique characteris
restrictions on inmates’ constitutional rights are not subje
restriction on inmates’ constitutional rights is valid “if it i
legitimate penological interests.” Id. at 89. A court must
valid rational connection between the regulation and the a
penological goal, 2) whether the inmate has alternate mea
issue, 3) the impact that exercise of the right has on the in
availability of alternatives to the restriétion. Id. at 89-91.
fights are restricted, the legitimacy of the government’s st

whether the restriction is content neutral. Id. at 90. A res

ot form a barrier separating
Turner v. Saffley, 482 U.S. 78,
tics of the prison setting,

t to strict scrutiny. A
 reasonably related to
consider 1) whether there is a
ssertedly legitimate

ns of exercising the right at
stitution, and 4) the

When First Amendment

aited objective depends on

riction will not be upheld if it

is an “exaggerated response” to the otherwise legitimate penological goals. Id. at 87,

Pell v. Procunier, 417 U.S. 817, 827 (1974).
Deference to the judgment of prison adminis
abdication” of judgment. Walker v. Sumner, 917 F.2d 38;

“[P]rison authorities cannot avoid scrutiny under Turner t

Armstrong v. Davis, 275 F.3d 849, 874 (9" Cir. 2001), ce
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rators “does not mean
, 385 (9™ Cir. 1989).
y reflexive, rote assertions.”

rt. denied, 537 U.S. 812




(2002). Respondents can not salvage unconstitutional con

conjecture upon conjecture[.}” Reed v. Faulkner, 842 F.2

“Prison authorities cannot rely on general or
assertions to support their policies. Rather, t
identify the specific penological interests in
demonstrate goth that those specific interest
bases for their policies and that the policies
related to the furtherance of the identified int
evidentiary showing is required as to each p¢

Thus, relief should not be denied based on speculative sec

fuct by the “piling of

1960, 963 (7™ Cir. 1988).

:oncluso?r
must first
plved and then
are the actual

e reasonably
erests. An

int.” Id. at 386.

urity concerns. See Rich v.

Woodford, 210 F.3d 961, 963 (9™ Cir. 2000) (Reinhardt, J, dissenting) (criticizing

“transparent weakness of the state’s purported concerns.”

Turner and Martin factors seriatim in his motion for preli

Appellant addressed the

minary relief. (ER #.)

Respondents ignored almost everything appejllant said. They did not

dispute that appellant will have no reasonable alternative

about the execution because he will be dead afterwards,"

means of communicating

that not having to prepare the

three syringes of pancuronium bromide will have no imp4gct on the institution, and that

consideration of available alternatives to achieve an impr¢per purpose has no place in

this discussion. Respondents also did not contest appellapt’s showing under Martin,

i.e., that appellant will suffer irreparable injury without ar

only be executed once, that the balance of hardships favo

"> As Judge Walker recognized, “The condemned inmate,
witness to any Eighth and Fourteenth Amendment violati
the observation permitted by Procedure 770, cannot comr
ublic at the conclusion of his execution.” California Fir
oodford, supra, at **22-23.
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 injunction because he will

rhim and that this injunction

the only non-government

pns that might occur prior to
nunicate with the media or the
st Amendment Coalition v.




validates the public interest recognized in the F: irst Amen
Respondents’ concession of these obvious propositions is

What is surprising, and what should convinc
the-ball bad faith identified in the First Amendment Coali
that respondents made absolutely no attempt to show that
bromide has any legitimate penological purpose. Indeed,
procedure does not function as intended, appellant will sy

respondents even conceded that the administration of pan

Iment Coalition case.

not surprising.

> this Court that the same hide-
ion case is at work here, is
pdministering pancuronium

by acknowledging that if the
[fer “torturous pain,”

uronium bromide will not

have a content-neutral effect on appellant’s speech. (ER 4.) Unlike in Cooper,

respondents made no attempt to justify the use of pancurohium bromide on the grounds

that it will play a critical role in causing Mr. Beardslee’s death. Procedure 770 does not

state any such thing. Potassium chloride, which is admini

is, clearly and logically, the substance that causes death. (

stered last and stops the heart,

ER 66.) Unlike in Cooper,

respondents also did not urge that the drug is properly adnfinistered so that witnesses

will not be confused by involuntary muscle twitching, no

that such an argument was barred by the First Amendmeni

loubt because they realized

Coalition case.

Respondents have abandoned their position iy Cooper that pancuronium

bromide is properly administered because it prevents the «

ondemned person from

breathing and would by itself prove fatal. If an inmate is pot properly sedated by the

thiopental, he would be paralyzed while experiencing the

This Court has twice stated its views that death by asphyx
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bain and terror of suffocation.

ation is cruel and unusual




punishment. In Campbell v. Wood, 18 F.3d 662 (9" Cir. 1

994), this Court rejected an

Eighth Amendment challenge to Washington’s hanging protocol. This Court identified

“the risks of death by asphyxiation and decapitation™ as in

plicating Eighth Amendment

concerns. Id. at 683. The evidence at the district court hafd shown that if the hanging

did not result in trauma to the neck structures and spinal ¢
unconsciousness, the hanged man would be asphyxiated a
to two minutes. Id. at 684. This Court upheld the district
Washington’s hanging protocol did not violate the Eighth
protocol had minimized the risk of asphyxiation as much

In Fierro v. Gomez, 77 F.3d at 308, the Ninth Circuit, stat
suggested that asphyxiation would be an impermissibly cr
held that execution by lethal gas was cruel and unusual pu

condemned person would be conscious for one to several

prd, resulting in rapid
nd would be conscious for one
court’s finding that

Amendment because the

as possible. 1d. at 687 & n. 17.

Ing that “Campbell had
uel method of execution[,]”
nishment because the

inutes while he suffocated.

In light of these cases, pancuronium bromide’s role in the
used to justify the infringement on Mr. Beardslee’s First /
Appellant’s discussion of Campbell and Fier

his showing from Cooper’s. In Cooper I, the district cour

administering the paralyzing neurotoxin pancuronium brg

“Nor has Plaintiff met his burden of showing
Pavulon is inhumane and unnecessary. Acco
Defendants and their experts, a principal purj

execution process cannot be
Amendment rights.

Fo on this point distinguishes
[, discussing the propriety of
mide (Pavulon), ruled:

that the use of

ding to
pose of Pavulon is

to stop an inmate's breathing. Plaintiff has nat articulated a

compelling argument that this is not a legitin
the context of an execution.” Cooper I at *9
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Appellant did articulate a compelling argument here. Wh
the horrors of pancuronium bromide, he never cited Camy.
district court’s attention to the proposition that this Court
asphyxiation to be an Eighth Amendment violation.
Respondents did not argue that it had a legiti
preventing appellant’s speech. Nor could they. Unlike ot
rights, which must be balanced against security and other
prisoners, violations of the Eighth Amendment can never
Amendment is not a ‘maybe’ or ‘sometimes’ proposition.
F.2d 1080, 1093 (9" Cir. 1986), cert. denied, 107 S.Ct. 24

violations of the Eighth Amendment can never be counter

le Cooper complained about
bell or Fierro or directed the

considers prolonged

mate penological interest in
her federal constitutional
concerns when applied to

pe justified. “The Eighth

' Toussaint v. McCarthy, 801
62 (1987). The principle that

anced would be meaningless

if prison officials could conceal them by restricting inmat¢s’ First Amendment rights.

Respondents also did not dispute that appellant has a First
communicate about breakdowns in his procedure, regardle
rises to the level of an Eighth Amendment violation. This
Amendment Coalition case, where the record established t
restrictions on the viewing of the lethal injection process t
witnesses would see unpleasant things that might make th
Appellant was entitled to injunctive relief to

the policies at the heart of this Court’s decision in the Firs

Amendment right to

ss of whether the breakdown
was made clear in the First
hat Respondents imposed

p minimize the risk that the
pm critical of the process.
xpress himself and vindicate

t Amendment Coalition case.

Even if appellant was required to make some showing that there was a realistic
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possibility he would have something interesting to say, he
burden.

VII. CONCLUSION

For the foregoing reasons, the district court’s

relief should be reversed. Appellant is entitled to a prelin

more than discharged his

order denying preliminary

inary injunction so that both

his Eighth Amendment claim and his First Amendment c

im may be heard on the

merits.

VIII. STATEMENT OF RELATED CASES
| The mandate is currently stayed in Beardslee

allow a petition for writ of certiorari from this Court’s mo

DATED: January 10, 2004

v. Woodford, 01-99007 to

5t recent decision.

Respectfully submiftted:

< -/ ()

Steven S. Lubliner
Attorney for Donal
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